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Estate planning is the legal process of getting your financial
affairs in order.
Many people view this as simply the process of preparing a couple of documents. They
may even think they can draft these documents themselves or use a service like
LegalZoom. Although document preparation is an important part of an estate plan, the
planning process--usually with the assistance of experienced attorneys--is much more
important than having a piece of paper. Depending on the nature and complexity of
your estate, your estate planning attorney may also work with other legal professionals,
your financial planner, insurance agents, and tax professionals to assemble your
comprehensive estate plan.

Why Doesn’t Everyone Have an Estate Plan?
Great question. In our experience, there are three main reasons why people fail to have
a proper estate plan in place at the time of their death or disability. 

The first reason is denial. Death and disability are not pleasant facts to deal with, and so
many people push the need to create an estate plan aside and instead take the attitude
that “it will never happen to me.” 

The second reason is procrastination. Estate planners are constantly told by individuals
that they will be in “soon” to complete their estate plans. But we never hear from them
again (except perhaps for a relative calling later on down the road to inquire whether an
estate plan was ever done and what options are available). 

Reason number three is lack of knowledge. Many people don’t believe they need an
estate plan or they believe the estate plan they have created on their own will suffice.
Unfortunately, the test of whether their belief is correct will not come until after that
person’s disability or death. At that time, it likely will be impossible to create an estate
plan exactly as the person intended.
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WHAT IS ESTATE PLANNING?



notify the general public of the person’s death by way of
publication in designated newspapers,
appoint a person known as an executor (if there is a Will) or
administrator (if there is no Will) who will carry out the deceased
person’s wishes, if known, and fulfill the remaining duties of
executor,
if necessary, obtain a bond for the estate, gather all the assets
that were titled in the decedent’s name at the time of death and
create an estate bank account,
file an Inventory and Appraisal with the court,
assure that income tax and estate tax liabilities of the decedent
and the estate have been paid,
notify creditors of the decedent’s death, receive claim forms from
them, and pay the debts after investigating their legitimacy and
the amount of funds available, and-in-most-cases-sell the
decedent’s assets,
file an accounting and final report informing the court and
beneficiaries of actions taken by the executor or administrator, 
get approval of the proposed distribution of assets as
designated in the Will or by California law (intestate succession), 
distribute the assets as ordered by the court, and 
get receipts from beneficiaries and close the probate.

In discussing Estate Planning 101, we must begin with a
discussion of the probate process. For a much more
comprehensive discussion of probate, visit our website
at www.sandovallegacygroup.com to download a copy
of our Probate 101 eBook and listen to the
accompanying webinar.

PROBATE
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A probate is the legal process needed to:
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California law sets forth the statutory fees
that the executor or administrator receives.
The attorney for the executor or
administrator will receive the same amount
of compensation. The statutory fees are
based on the gross value of the estate. See
our Probate 101 eBook for more details. 

In addition, the executor/administrator and
his or her attorney may receive
extraordinary fees for additional services
not covered by the statutory fees. As an
example, the probate of an estate with a
gross value of $500,000 could cost as
much as $28,000 in statutory fees, court
fees, and administrative costs. If
extraordinary fees are charged by the
attorney and/or executor, these fees would
be in addition to this amount. The probate
of an estate with a gross value of $1
million could cost as much as $48,000 in
statutory and court fees, as well as
administrative costs. Again, extraordinary
fees would be in addition to this amount.

The probate process is
expensive.

Many individuals mistakenly believe that drafting a Will avoids the probate process. This
assumption is incorrect. One of the functions of probate is to find that the Will is valid
and, if so, distribute assets according to the decedent’s wishes. Therefore, most Wills
will end up in the probate process. Fortunately, there are many ways to avoid probate.

The average probate lasts about one year.
Even if an experienced estate planning
firm is hired, such as Sandoval Legacy
Group, the probate cannot be closed any
quicker than 6 to 8 months. The longest
probate in California history lasted over 20
years. Even probates of celebrities’ estates
can be quite lengthy. Marilyn Monroe’s
estate remained open for over 18 years.

The probate process can be
lengthy.

The court records of a probate are
available to the public. This is to assure
that creditors and potential beneficiaries
have access to the information needed to
submit their claims.

The public nature of the probate process
leaves beneficiaries open to predators.

Because the name and address of each
beneficiary of a probate is part of the court
record, persons with ill intent can learn
who beneficiaries are, how much they will
receive, and how to contact them in order
to potentially get control of some (or all) of
their inheritance.

The probate process is
public.
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Use of the Will Mandates Probate.
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METHODS OF PROBATE AVOIDANCE

Joint tenancy. A joint tenancy avoids probate between the deaths of the joint tenants.
The property subject to the joint tenancy automatically passes to the surviving joint
tenant. Upon the surviving tenant’s death, a probate would then be needed.

NOTE: Joint tenancy is the Poor Person’s Estate Plan. Because of the simplicity of
a joint tenancy, it is often used as the poor person’s estate plan. Upon the death of
the first joint tenant to die, the surviving joint tenant may add additional joint
tenants to the title. While this can sometimes be an effective planning strategy, it
has many pitfalls. While the joint tenants are alive, any of them can access the
joint tenancy assets. This makes the joint tenancy assets subject to the creditors of
all joint tenants, even if the source of the joint tenancy asset was solely from a
different joint tenant. Title to the joint tenancy asset passes solely to the last joint
tenant. Parents often tell the survivor what to do with the assets. Because title is
solely in the name of the surviving joint tenant, these verbal instructions are often
disregarded and intended beneficiaries are left with no legal alternative to receive
their inheritance. Even if written instructions or a Will is left by the parent, the
surviving joint tenant is not bound by the writing because the legal title is solely
with the surviving joint tenant.

Payable on Death Account. If a bank account or similar asset is a payable on death
(POD) account, the account will be paid to the designated beneficiary without having
a probate proceeding. Like a joint tenancy, payment to the designated beneficiary is
mandatory despite contrary instructions that might appear in a Will or other written
document.
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METHODS OF PROBATE AVOIDANCE
CONT'D.

Transfer on Death Account. If a brokerage account or similar securities account has a
transfer on death (TOD) account designation, the account will be paid to the
designated beneficiary without having a probate proceeding. Like a joint tenancy and
POD account, payment to the designated beneficiary is mandatory, despite contrary
instructions that might appear in a Will or other written document.

Beneficiary Designation. Life insurance policies and retirement plans have beneficiary
designations. The death benefit from such policies and investments are paid directly to
the beneficiary. Many individuals mistakenly believe they can dispose of their life
insurance or retirement plans through their Will or trust. This is typically not the case if
the life insurance policy or retirement account has a contrary designated death
beneficiary. 

In Trust For Account. An in trust for (ITF) or for the benefit of (FBO) is just another
form of POD or TOD account. Upon the death of the owner, the account will be paid
to the designated beneficiary without the need for a probate administration.

Revocable Living Trust and Irrevocable Living Trust. Trusts are the preferred vehicles
used by experienced estate planning attorneys as the means to distribute the
decedent’s assets after his or her death. The next section explains the advantages of
the trust over the other probate avoidance methods detailed above.



THE LIVING TRUST

Think of a trust as
a treasure chest.
You place your
“gold” in the
treasure chest
while you are alive. 

You have the key to your treasure chest so you can always access your “gold.” If want
to take some or ALL of your "gold" out of your treasure chest, you can do so. If you
become incapacitated, your Successor Trustee can access the key to get to your “gold”
and use it to care for you.

After you die, your Successor Trustee can once again use the key to access your “gold.”
He or she will pay off your bills. The remainder of your “gold” can be distributed to your
designated beneficiaries by the Successor Trustee or it might remain in the treasure
chest, where it can be managed by the Successor Trustee and might be protected from
your beneficiaries’ divorcing spouse or creditors.

Trusts can be revocable or irrevocable. A revocable living trust can be amended or
revoked at any time while the creator is still alive and has capacity. An irrevocable trust
cannot be revoked by its creator. Irrevocable trusts are mostly used for asset protection,
estate tax reduction, or to manage assets for persons who are not capable of managing
their assets. Asset protection could include divorce protection, protection from creditors
and lawsuits, and preservation of assets for persons with disabilities who are receiving
“needs based” government assistance.
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THE ADVANTAGES OF A
LIVING TRUST ARE:

Avoids probate, 

Provides for financial management in the event of disability or incapacity,

Facilitates “long-term care planning,” 

Provides for continuing care of surviving spouse after first spouse’s death,

Reduce estate taxes for persons with taxable estates,

Protects assets of the deceased spouse in the event the surviving spouse remarries,

Facilitates division of assets in blended families where assets may be distributed
differently between spouses, husband’s children, and wife’s children,

Facilitates assets being held in trust for future generations and used as a family
bank for payment of education expenses, health care needs, and an incentive to act
as the trustors desire, 

Provides for divorce protection for descendants,

Provides for asset management and preservation of government assistance for
special needs beneficiaries,

Provides for asset protection for future generations, and

Can be used to facilitate “stretch treatment” for inherited IRAs and other retirement
assets.
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Avoiding Conservatorships

A conservatorship is sometimes referred to as a “living probate.” A conservatorship is put
in place when an incapacitated individual failed to do planning in advance and now needs
assistance in managing his or her financial assets and his or her personal and health care
decision-making. A conservatorship consists of the appointment of a conservator of the
person (health care decisions) and/or conservator of the estate (financial decisions).
Annual reports on the well-being of the individual are filed with the court. Annual
accountings of the income and assets of the individual are also filed with the court.

Conservatorships can be avoided with proper planning. Proper planning includes the
drafting of a durable power of attorney for property, an advance health care directive, a
HIPAA preauthorization form, and a living trust.
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DURABLE POWER OF ATTORNEY
FOR PROPERTY

A durable power of attorney for property is a document that appoints an agent to manage
your assets that are not held within your trust if you are incapacitated. Examples of assets
that are not held within your trust are bank accounts and other financial assets not titled in
the name of the trust, IRAs, 401(k)s and other retirement assets, annuities, and life
insurance. Assets that are held by your trust would be managed by your Successor Trustee
in the event of your incapacity. The agent appointed under your durable power of attorney
for property also has the power to manage your financial affairs that are unrelated to your
trust, such as managing your credit cards and other personal loans, dealing with your
employer, handling any litigation you may be involved in, and interacting with government
agencies such as the Social Security Administration or the Internal Revenue Service.

The term “durable” refers to the fact that the power of attorney remains effective even
though you are incapacitated.
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     CAUTION:

Not all durable powers of attorney are the same.  
Many individuals download their durable powers
of attorney from the internet or purchase them
from a stationary store or paralegal service.
While these powers of attorney may be
adequate under certain circumstances, they are
often missing key powers that are necessary if
the power of attorney is to be used for transfer
of assets in relation to long-term care planning
or asset preservation strategies, gifting powers,
the sale and management of real estate, and
accessing retirement plans, safety deposit boxes,
and digital assets. The durable powers of
attorney prepared by Sandoval Legacy Group
include these powers when client circumstances
indicate these powers may be necessary in the
future.   



LIVING TRUSTS

As outlined previously, any assets owned by your living trust would be managed by
your Successor Trustee if you become incapacitated. In most cases, the Successor
Trustee of your living trust and the agent of your durable power of attorney for
property are the same person.

ADVANCE HEALTH CARE DIRECTIVE

Your advance health care directive designates an agent who will make personal and
health care decisions for you in the event of your incapacity. An example of a personal
decision would be deciding where you live and who would care for you if you had
dementia. Another example of personal decisions would be who can visit with you and
under what terms during your period of incapacity. Examples of health care decisions
are: who is your primary physician, whether or not to undergo certain medical
treatments, and, if appropriate, removing you from life support. Your agent under your
advance health care directive typically also arranges for all aspects of your funeral and
burial.

HIPAA PREAUTHORIZATION FORM

HIPAA stands for Health Insurance Privacy and Accountability Act. This law provides
that your health care information is private and cannot be shared with other
individuals. The inability to access your health care information is problematic if your
health care agent needs to make health care decisions on your behalf. If your trust,
power of attorney for property, and advance health care directive provide that your
Successor Trustee and agents cannot act on your behalf unless you are incapacitated,
they will need to have the ability to receive this information and share it with others
(such as your bank). As such, a HIPAA preauthorization form is a critical component of
your comprehensive estate plan that is often overlooked when drafting these
documents.
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Buying a living trust is very much like buying a treasure chest. When
you first buy a treasure chest, it is usually empty. When you complete
your living trust with your attorney or other drafting sources, such as
LegalZoom or a paralegal document preparation service, the trust
owns no assets. The trust needs to be “funded.” Many attorneys, such
as Sandoval Legacy Group, will include the transfer of California real
estate to the trust as part of their legal services. But other assets,
such as bank accounts, stocks, bonds, brokerage accounts, and out-
of-state real estate must be transferred by you (unless you are willing
to give your attorney a limited power of attorney to transfer your
assets to your new trust). 

Many people do not realize that they need to transfer title of their
assets to the trust. As such, they own assets in their own name at the
time of death and these assets may be subject to a probate. If you are
considering a new estate plan with a trust, it is imperative to transfer
your assets to the trust. If you already have a trust, now is the time for
you to review the title to your assets to make sure all of your assets
have been properly transferred to your existing trust.

It is relatively easy to transfer title of your assets to the trust. You
provide a copy of your trust certification to the financial institution.
You also complete and sign whatever documentation the financial
institution requires to change title. Title on your assets would change
from John and Mary Doe, husband and wife, to John and Mary Doe,
Trustees of The Doe Family Trust dated [date of execution of your
trust].

FUNDING YOUR REVOCABLE
TRUST
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GENERAL ASSIGNMENT

A certification of trust, also known as a certificate of trust or trust certification, is a
document that contains the essential terms of the trust that a bank or other financial
institution would need to transfer title to the trust. This includes information such as: who
created the trust, who are the currently serving Trustee(s), contact information for the
Trustee(s), whether the trust is a grantor or non-grantor trust, whether it has been
revoked or amended, and so on. The bank or financial institution can use the certification
of trust to open a trust account or otherwise transfer title to the trust.

Some banks or financial institutions may indicate they need a copy of the original trust in
order to transfer title to the trust. This is not correct. You can refer them to California
Probate Code Section 18100.5(h): all that is needed to transfer title is the trust
certification and, if the financial institution refuses to accept the document, the financial
institution could be liable for damages that it will have to pay to you if it refuses to accept
the trust certification. 

A general assignment is another document many attorneys use as evidence in court
cases that trust owners intended to transfer title of their assets, including assets acquired
in the future, to their trust. This document can be very useful in avoiding a probate
administration in those circumstances where the trust owner fails to transfer actual title
to an asset prior to his or her death (this is done by petitioning the court under California
Probate Code Section 850, sometimes referred to as a “Heggstad petition”).
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Bill and Mary have been married for 40 years.
They have one daughter, Susan, and one son,
John. Susan is age 30 and married. She has two
children, ages 5 and 7. Bill and Mary are worried
that Susan or her husband may seek a divorce in
the future due to martial issues. John is age 28.
He dropped out of college, has not been able to
hold down a job for any extended period of time,
and he has a drug addiction problem. 

Bill and Mary’s existing estate plan consists of
two powers of attorney for property that they
obtained from a stationery store. They also had
advance health care directives prepared for them
through the doctor’s office that they belong to. 

They do not have Wills, trusts, or any other
estate planning documents.

CASE STUDY

Bill & Mary Jones

Bill and Mary want to provide for each other’s well-being as well as leave an inheritance
for their children and grandchildren. They are worried that any inheritance they might
leave for Susan could end up with her soon-to-be ex-husband. Additionally, any
inheritance they might leave their grandchildren would need to be first used to help
fund their college educations. Bill and Mary don’t want the grandchildren to have
access to any inheritance prior to age 25. Furthermore, Bill and Mary fear that any
inheritance they leave to John would only feed his drug addiction or allow him to remain
unemployed.

Unexpectedly, Bill has a stroke and is left incapacitated. Mary tries to manage the
finances on her own, but she soon finds that the power of attorney for property that Bill
purchased from the stationery store does not contain a provision allowing her to access
Bill’s retirement account. It also does not have a provision allowing her to sell their
residence without obtaining Bill’s signature.
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In order to sell their residence and access Bill’s retirement account, Mary must now petition
for a conservatorship of Bill’s person and estate. Because of the conservatorship, Mary must
now file accountings and status reports with the court every year. This is an ongoing
expense that takes away from funds that could have otherwise been used for Bill’s care.

Bill passes away five years later, and Mary is now wondering whether she needs to probate
Bill’s estate. The answer to Mary’s question depends on how title to Bill’s separate assets
was held. Bill’s retirement plan will pass to Mary by beneficiary designation. Bill and Mary
owned bank accounts in joint tenancy, which will pass to Mary by operation of law. The
proceeds from the sale of their home are owned one-half by Mary and the other half by Bill’s
conservatorship estate. Fortunately, the residence was purchased during their marriage and
Mary can claim it was community property. As community property, the money in the
conservatorship account will be distributed to Mary. After looking over all of Bill’s assets,
only a spousal property petition will be required to transfer ownership to Mary (a full-blown
probate is not necessary).

CASE STUDY CONT'D.

Bill & Mary Jones
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Mary lives for another 10 years. At the time of her death, her estate is worth $750,000. After
Bill’s death, Mary prepared a simple Will giving $10,000 each to her two grandchildren, who
are ages 20 and 22 at the time of her death. The remaining balance of her estate is to be
divided equally between Susan and John. Mary named Susan as executor of her Will.

Susan divorced her husband, the father of her children, 10 years ago. She remarried but now
that marriage is also on the rocks. John was never able to kick his drug addiction. The longest
he has been able to remain employed is about one and a half years. 

Because Mary only had a Will and the value is over the asset threshold necessitating a
probate in California (as of 2022, estates are appraised at over $166,250), Susan is required
to probate Mary’s estate. The total cost to probate Mary’s estate is $37,710 (attorney’s fees,
personal representative fees, and costs of the probate—such as court filing fees, certified
documents, newspaper publications, etc.). 

After setting aside $20,000 for the grandchildren, Susan and John will split $692,290. If
Susan co-mingles her $346,145 with her husband, it is possible he may end up with some of
it should they divorce in the future. John’s inheritance of $346,145 will likely not last long
due to his continuing drug addiction and inability to hold down a job. Mary did not make any
provision in her Will to hold her grandchildren’s inheritances in trust, so Susan will be forced
to distribute their inheritances outright to them at this time. Hopefully, the grandchildren will
apply the money towards their education as their grandparents desired, but each is free to
spend it as he or she so chooses.

CASE STUDY CONT'D.

Bill & Mary Jones
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Bill and Mary could have established a comprehensive estate plan while Bill was still alive. A
comprehensive plan would have consisted of a revocable living trust, a trust certification, a
community property agreement, two Wills (one for Bill and one for Mary), two durable
powers of attorney for property, two advanced health care directives, two HIPPA
preauthorization forms, a general assignment, and the deed transferring their residence to
the trust.

When Bill had his stroke, the existence of a trust and a power of attorney for property that
granted all the necessary powers may have prevented the need for Mary to sell their
residence. Even if Mary still needed to sell the residence, the conservatorship of Bill would
not have been needed (however, this assumes that Bill and Mary properly funded their trust
prior to Bill’s stroke). All of the expenses related to Bill’s conservatorship would have been
avoided.

Additionally, Mary would have been able to continue to manage the couple’s finances as the
surviving Trustee of their revocable trust. She would not have had to involve the court at all
upon Bill’s death. The property would continue to be held in trust throughout Mary’s life,
with Mary in charge of it (aka, holding the key to her treasure chest). If Bill and Mary wanted
to put a provision in their trust regarding what would happen if Mary were to remarry after
Bill’s death, they could have done so.

Because their property was owned by their trust, there would be no need for a probate
upon Mary’s death. This would have saved $37,710 in expenses.
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WHAT A PROPER ESTATE PLAN
COULD HAVE ACCOMPLISHED

The inheritances for the grandchildren could have been held in trust for them until they
reached age 25 or any other age Bill and Mary wanted to designate. Prior to attaining the
designated age, Susan would manage the grandchildren’s inheritance. She could use the
funds to help pay for their college education, per Bill and Mary’s wishes.

Susan’s inheritance could be distributed to a trust for her. Susan would be the Trustee of her
trust and could access her inheritance for any reason. Her husband would not be a
beneficiary of her trust. If she divorced her second husband, he would not be entitled to any
of her inheritance money, given that it remained segregated in her separate trust. Upon
Susan’s death, any remaining assets in the trust would be distributed to her children without
the need for a probate administration.



John’s inheritance could be distributed to a trust for him. The trust could be managed by
Susan or some other trusted individual. The Trustee, whether it is Susan or another party,
could make discretionary distributions to John if John passes a drug test. In the alternative,
the Trustee could pay John a fixed amount from his trust, either weekly or monthly. If Bill and
Mary chose to do so, they could have built financial incentives into John’s trust that could
potentially encourage him to seek rehabilitation, finish college, or remain employed. The
potential alternatives for John’s trust are unlimited─ it would just need to be determined
whether Susan would be involved in managing the trust for her brother. In this specific
situation, a third party may be more desirable so that Susan and John could hopefully have a
cordial sibling relationship that did not involve Susan having control of “his” money.

As you can see, having an estate plan would have made Bill and Mary’s lives much easier
and that much closer to accomplishing their various goals.
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WHAT A PROPER ESTATE PLAN COULD
HAVE ACCOMPLISHED CONT'D.



GET IN TOUCH

A SPECIAL GIFT FOR OUR READERS

If you have additional questions or concerns regarding your estate plan, elder or tax law, or
probate,  contact the experienced and trusted estate planning attorneys at Sandoval Legacy
Group, a Division of Holstrom, Block, & Parke, A Professional Law Corporation at 
(855) 827- 4002 to schedule an appointment. 

Decisions like these are complicated. Be sure you get the advice you need to make the
choices that will provide you and your family with the financial peace of mind and security
they need. No other law firm in Southern California has the knowledge and experience
relating to estate planning, special needs planning, probate, conservatorships, business
succession planning, tax planning, and trust administration as our lawyers and paralegal
staff. 

Southern California’s Premier Estate Planning, Elder and Tax Law Firm
 

Office Locations:
Riverside | Corona | Newport Beach | San Diego | Murrieta

 
Mailing Address:

4300 Latham St, Riverside, CA 92501
 

Contact Us:
(855) 827-4002 | www.sandovallegacygroup.com

As a gift to you for reading our Estate Planning 101 eBook and for
hopefully listening to our webinar, we are enclosing a certificate for
$250 off the price for a comprehensive estate plan on the last page
of this eBook. This certificate is only available to new customers of
Sandoval Legacy Group and only for the drafting of a new or
restated comprehensive estate plan.   
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